UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

9-9-2016

State v. Dezire Appellant's Brief Dckt. 44196

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
Recommended Citation
"State v. Dezire Appellant's Brief Dckt. 44196" (2016). Not Reported. 3344.
https://digitalcommons.law.uidaho.edu/not_reported/3344

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.

ERIC D. FREDERICKSEN
Interim State Appellate Public Defender
I.S.B. #6555
JENNY C. SWINFORD
Deputy State Appellate Public Defender
I.S.B. #9263
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
HABIMANA DEZIRE,
)
)
Defendant-Appellant.
)
___________________________)

NOS. 44196 & 44197
ADA COUNTY NOS.
CR 2009-15513 & CR 2015-17229
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Habimana Dezire was on probation when he was charged with four counts of
battery on a police officer and two misdemeanor offenses. He pled guilty to one count of
battery on a police officer and admitted to violating his probation. For the new offense,
the district court sentenced Mr. Dezire to four years, with one year fixed, suspended the
sentence, and placed him on probation. For the probation violations, the district court
reinstated probation. Mr. Dezire appeals.
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Statement of Facts and Course of Proceedings
In 2009, the district court sentenced Mr. Dezire to fifteen years, with two years
fixed, following his guilty plea to domestic violence in the presence of a child. (R., pp.38,
51–52.) The district court suspended execution of his sentence and placed him on
probation for fifteen years. (R., pp.52–55.)
In December of 2015, the State filed a Criminal Complaint alleging Mr. Dezire
committed six new offenses: four counts of battery on a police officer and two
misdemeanors for battery and resisting or obstructing officers. (R., pp.128–30.)
According to the presentence investigation report (“PSI”), Mr. Dezire struck the wife of a
family friend on the head and, when the police arrived, Mr. Dezire resisted arrest and
injured the police. (PSI,1 pp.44–45.) Mr. Dezire appeared intoxicated at the time. (PSI,
p.44.) The State also filed a Motion for Probation Violation, alleging Mr. Dezire violated
his probation by committing the six alleged offenses, consuming alcohol, failing to
complete a treatment program, and failing to pay certain fines, fees, and restitution.
(R., pp.73–76.)
Mr. Dezire waived a preliminary hearing, and the magistrate bound him over to
district court. (R., pp.138–41.) The State filed an Information charging him with four
counts of battery on a police officer and the two misdemeanors. (R., pp.142–44.) At a
consolidated hearing, Mr. Dezire pled guilty to one count of battery on a police officer
and admitted to two probation violations for committing the battery and consuming
alcohol. (Tr., p.18, L.14–p.21, L.22.)

Citations to the PSI refer to the 132-page electronic document containing the
confidential exhibits in this case.
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At sentencing, the State recommended the district court sentence Mr. Dezire to
five years, with two years fixed, for battery on a police officer and revoke his probation
in the 2009 case. (Tr., p.34, Ls.14–20.) The State also recommended the district court
retain jurisdiction in both cases. (Tr., p.34, Ls.19–20.) Mr. Dezire requested the district
court sentence him to two years indeterminate, with no fixed time, for battery on a police
officer. (Tr., p.45, Ls.5–8, p.46, Ls.19–20.) For the 2009 case, Mr. Dezire requested the
district court reinstate his probation. (Tr., p.45, Ls.4–5, p.46, Ls.19–20.) The district
court sentenced Mr. Dezire to four years, with one year fixed, for battery on a police
officer, but suspended the sentence and placed him on probation for four years.
(Tr., p.51, Ls.18–24.) The district court reinstated probation on the 2009 case. (Tr., p.53,
Ls.18–24.) The district court ordered that the sentence for battery on a police officer run
consecutively to the fifteen-year sentence in the 2009 case, but the terms of probation
would be concurrent. (Tr., p.53, L.10–p.54, L.9.) The district court entered a Judgment
of Conviction, Suspended Sentence, and Order of Probation for battery on a police
officer and an Order Reinstating Probation in the 2009 case. (R., pp.114–16, 163–66.)
Mr. Dezire filed timely Notices of Appeal in both cases.2 (R., pp.119–20, 171–72.)
ISSUE
Did the district court abuse its discretion when it imposed a unified sentence of four
years, with one year fixed, upon Mr. Dezire following his guilty plea to battery on a
police officer?

Mindful that Mr. Dezire’s attorney requested the district court reinstate him on
probation in the 2009 case, Mr. Dezire does not challenge on appeal the district court’s
decision to reinstate his probation in the 2009 case.
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ARGUMENT
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Four
Years, With One Year Fixed, Upon Mr. Dezire Following His Guilty Plea To Battery On
A Police Officer
“It is well-established that ‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court
imposing the sentence.’” State v. Pierce, 150 Idaho 1, 5 (2010) (quoting State v.
Jackson, 130 Idaho 293, 294 (1997) (alteration in original)). Here, Mr. Dezire’s sentence
does not exceed the statutory maximum. See I.C. § 18-915(3) (five year maximum
sentence). Accordingly, to show that the sentence imposed was unreasonable,
Mr. Dezire “must show that the sentence, in light of the governing criteria, is excessive
under any reasonable view of the facts.” State v. Strand, 137 Idaho 457, 460 (2002).
“‘Reasonableness’ of a sentence implies that a term of confinement should be
tailored to the purpose for which the sentence is imposed.” State v. Adamcik, 152 Idaho
445, 483 (2012) (quoting State v. Stevens, 146 Idaho 139, 148 (2008)).
In examining the reasonableness of a sentence, the Court conducts an
independent review of the entire record available to the trial court at
sentencing, focusing on the objectives of criminal punishment: (1)
protection of society; (2) deterrence of the individual and the public; (3)
possibility of rehabilitation; and (4) punishment or retribution for
wrongdoing.
Stevens, 146 Idaho at 148. “A sentence is reasonable if it appears necessary to
accomplish the primary objective of protecting society and to achieve any or all of the
related goals of deterrence, rehabilitation, or retribution.” State v. Delling, 152 Idaho
122, 132 (2011).
Mr. Dezire asserts the district court abused its discretion by imposing an
excessive sentence under any reasonable view of the facts. Specifically, he contends
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the district court should have sentenced him to a lesser term of imprisonment in light of
the mitigating factors, including his refugee status, gainful employment, and alcohol
abuse issues.
Thirty-four year old Mr. Dezire is a refugee from Rwanda. (PSI, p.47.) He lived
with his family in refugee camps in Rwanda and Tanzania “for a really long time.” (PSI,
pp.48, 50, 51.) Before the refugee camps, Mr. Dezire and his family “live[d] well.” (PSI,
p.48.) His father had a farm, and they had food. (PSI, pp.3, 48.) At the refugee camps,
his father built toilets and sold alcohol. (PSI, p.48.) Mr. Dezire stacked boxes for work at
one refugee camp. (PSI, p.53.) He attended school on and off in the camps. (PSI, p.52.)
In 2008, Mr. Dezire came to the U.S. at the age of twenty-six with his now ex-wife. (PSI,
pp.4, 48.) No one else in Mr. Dezire’s family was able to come to the U.S. with him,
either because they did not “qualify” or they could not afford it. (PSI, pp.2–3, 48.) Once
in the U.S., Mr. Dezire had to drop out of school to start working. (PSI, p.52.) He speaks
minimal English and cannot read or write in English. (PSI, p.52.) Despite the language
barrier and limited schooling, Mr. Dezire did not have difficulty maintaining steady
employment. (PSI, p.53.) He received “job-seeking assistance” from churches and
refugee agencies. (PSI, p.53.) Mr. Dezire worked seasonally as a janitor at Bogus Basin
Ski Resort and at an orchard in Caldwell. (PSI, pp.52–53.) He also worked at the Taco
Bell Arena. (PSI, p.53.) In addition, prior to his arrest for the instant offense, Mr. Dezire
lived in a home with other refugees run by a Catholic charity organization. (PSI, pp.49–
50.) He also sang in a church choir. (PSI, p.49.) Considering Mr. Dezire’s relative
success in the U.S. as a refugee, such as his employment, stable residence, and
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positive church activities, the district court should have imposed a lesser sentence
based on these mitigating circumstances.
Moreover, Mr. Dezire’s criminal conduct is directly connected to his issues with
alcohol abuse. A sentencing court should give “proper consideration of the defendant’s
alcoholic problem, the part it played in causing defendant to commit the crime and the
suggested alternatives for treating the problem.” State v. Nice, 103 Idaho 89, 91 (1982).
The impact of substance abuse on the defendant’s criminal conduct is “a proper
consideration in mitigation of punishment upon sentencing.” State v. Osborn, 102 Idaho
405, 414 n.5 (1981). Mr. Dezire started drinking alcohol at age ten in the refugee
camps. (PSI, p.5.) He explained in the PSI that when he drinks it helps him forget some
of the things he has been through in the past and “reduces how they feel in my head.”
(PSI, p.54.) It appears that he was doing well on probation until he began drinking
alcohol again. (Tr., p.43, Ls.6–25, p.45, L.18–p.46, L.9, p.49, Ls.14–23.) At sentencing,
Mr. Dezire stated that he stopped drinking alcohol after the 2009 case. (Tr., p.47, Ls.2–
9.) He and his wife from the refugee camp divorced in 2012. (PSI, p.50.) He explained,
“Then in 2015 is when I realized that I don’t have a family, and I’m all by myself. And
that is when I started associating with people who drink alcohol.” (Tr., p.47, Ls.9–13.)
Mr. Dezire was intoxicated when he committed the instant offense. (PSI, p.44.) He said
at sentencing that he did not “want to go back to alcohol.” (Tr., p.47, L.25–p.26, L.1.)
Although he was concerned about his ability to pay for an interpreter, he believed
alcohol education classes would be beneficial for him. (PSI, p.54.) Mr. Dezire’s issues
with alcohol abuse and renewed commitment to sobriety also support a lesser
sentence.
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In light of the mitigating factors discussed above, Mr. Dezire asserts the district
court abused its discretion when it imposed an excessive sentence of four years, with
one year fixed.
CONCLUSION
Mr. Dezire respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court for
a new sentencing hearing.
DATED this 9th day of September, 2016.

___________/s/______________
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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HABIMANA DEZIRE
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